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-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address -

Period for Reply

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS,
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION.
- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed

after SIX (6) MONTHS from the mailing date of this communication.
- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication.

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33).

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any

earned patent term adjustment. See 37 CFR 1.704(b).

Status

1)^ Responsive to communication(s) filed on 30 January 2004 .

2a)D This action is FINAL. 2b)S This action is non-final.

3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213.

Disposition of Claims

4)^ Claim(s) 1-40 is/are pending in the application.

4a) Of the above claim(s) is/are withdrawn from consideration.

5)D Claim(s) is/are allowed.

6) IEl Claim(s) 1-9, 13 and 15-40 is/are rejected. .

7)E3 Claim(s) 10-12 and 14 is/are objected to.

8)D Claim(s) are subject to restriction and/or election requirement.

Application Papers

9)D The specification is objected to by the Examiner.

10)^ The drawing(s) filed on 12 July 2004 is/are: a)D accepted or b)E3 objected to by the Examiner.

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a).

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d).

1 1)D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152.

Priority under 35 U.S.C. § 119

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f).

a)D All b)D Some * c)D None of:

1. Certified copies of the priority documents have been received.

2.D Certified copies of the priority documents have been received in Application No. .

3.Q Copies of the certified copies of the priority documents have been received in this National Stage

application from the International Bureau (PCT Rule 17.2(a)).

* See the attached detailed Office action for a list of the certified copies not received.

Attachment(s)

1) £3 Notice of References Cited (PTO-892) 4) D Interview Summary (PTO-413)

2) Notice of Draftsperson's Patent Drawing Review (PTO-948) PaP© r No(s)/Mail Date. .

3) Information Disclosure Statement(s) (PTO/SB/08) 5) Notice of Informal Patent Application

Paper No(s)/Mail Date . 6) Other: .

U.S. Patent and Trademark Office

PTOL-326 (Rev. 08-06) Office Action Summary Part of Paper No./Mail Date 20071212
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DETAILED ACTION

Drawings

1 . The drawings are objected to under 37 CFR 1 .83(a) because they fail to show

computing device 24 as described in the specification, page 16, lines 27-28, page 17,

lines 1 ,
2, and 5. Any structural detail that is essential for a proper understanding of the

disclosed invention should be shown in the drawing. MPEP § 608.02(d). Corrected

drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to the Office

action to avoid abandonment of the application. Any amended replacement drawing

sheet should include all of the figures appearing on the immediate prior version of the

sheet, even if only one figure is being amended. The figure or figure number of an

amended drawing should not be labeled as "amended." If a drawing figure is to be

canceled, the appropriate figure must be removed from the replacement sheet, and

where necessary, the remaining figures must be renumbered and appropriate changes

made to the brief description of the several views of the drawings for consistency.

Additional replacement sheets may be necessary to show the renumbering of the

remaining figures. Each drawing sheet submitted after the filing date of an application

must be labeled in the top margin as either "Replacement Sheet" or "New Sheet"

pursuant to 37 CFR 1 .121(d). If the changes are not accepted by the examiner, the

applicant will be notified and informed of any required corrective action in the next Office

action. The objection to the drawings will not be held in abeyance.
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Claim Rejections - 35 USC §112

The following is a quotation of the first paragraph of 35 U.S.C. 112:

The specification shall contain a written description of the invention, and of the manner and process of

making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the

art to which it pertains, or with which it is most nearly connected, to make and use the same and shall

set forth the best mode contemplated by the inventor of carrying out his invention.

2. Claims 20-38 are rejected under 35 U.S.C. 112, first paragraph, as failing to

comply with the enablement requirement. The claim(s) contains subject matter which

was not described in the specification in such a way as to enable one skilled in the art to

which it pertains, or with which it is most nearly connected, to make and/or use the

invention.

Regarding claims 20, and 36, these claims are single mean claims.

A single means claim, i.e., where a means recitation does not appear in

combination with another recited element of means, is subject to an undue breadth

rejection under 35U.S.C. 112, first paragraph. In re Hyatt, 708 F.2d 712, 714-715, 218

USPQ 195, 197(Fed. Cir. 1983) (A single means claim which covered every

conceivable means for achieving the stated purpose was held nonenabling for the

scope of the claim because the specification disclosed at most only those means known

to the inventor.). When claims depend on a recited property, a fact situation comparable

to Hyatt is possible, where the claim covers every conceivable structure (means) for

achieving the stated property (result) while the specification discloses almost only

those known to the inventor. See MPEP 2164.08(a).

Claims 21-35 and 37-38 depend from respective claims 20 and 36, thus they are

subject to the same rejections.
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Claim Rejections - 35 USC § 102

(e) the invention was described in (1) an application for patent, published under section 122(b), by

another filed in the United States before the invention by the applicant for patent or (2) a patent

granted on an application for patent by another filed in the United States before the invention by the

applicant for patent, except that an international application filed under the treaty defined in section

351(a) shall have the effects for purposes of this subsection of an application filed in the United States

only if the international application designated the United States and was published under Article 21(2)

of such treaty in the English language.

3. Claims 1-6, 8, 20-27, 29, and 36-40 are rejected under 35 U.S.C. 102(e) as being

anticipated by Iryami et al, US 7,032,139 B1. Hereinafter referred to as Iryami.

Regarding claims 1, 20, 36 with reference to figures 2, 4B and 4C, Iryami

discloses a method/ a bit error tester 100 (Figure 2) and a control logic 225 (Figure 2)

for performance monitoring in a communications network, comprising:

Measuring bit error rate of a signal over time by allocating bit error thresholds

selected from a plurality of bit error rate thresholds, the thresholds corresponding to

triggering events, see figure 4B and 4C, column 9, lines 63-column 10, line 29. (claimed

monitor or monitoring a signal over time by allocating a current signal quality

characterization to the signal, selected from at least two such signal quality

characterizations; identifying a plurality of time intervals making up a continuous

succession of such time intervals, such that a current time interval is terminated and a

next time interval is initiated each time the signal quality characterization allocated to

the signal changes). Iryami further discloses generating a log that describe each

triggering event and data relating to these triggering events is captured and stored, see

column 10, lines 13-15, and lines 27-29. (Claimed generating a record of each identified

time interval).
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Regarding claims 2, 23, Iryami discloses generating a log that describe each

triggering event and data relating to these triggering events is captured and stored, see

column 10, lines 13-15. (Claimed generating a performance log using the records).

Regarding claims 3 and 24, with reference to figure 4C, it is shown a period of

time during which the bit error rate is null. (Claimed signal quality characterization

comprise a perfect time interval).

Regarding claims 4, and 25
,
Iryami discloses generating a log that describe

each triggering event and data relating to these triggering events is captured and

stored, see column 10, lines 13-15.

Regarding claims 5 and 26, figure 4C shows a time axis including intervals of

time and corresponding bit error time. (Claimed record for each interval comprises at

least the length of the interval and the signal quality characterization allocated for the

interval).

Regarding claims 6 and 27, Iryami discloses generating a log that describe each

triggering event, so that a user can analyze each event. See column 10, lines 13-15.

(Claimed generating a performance log made up of records stored in accordance with

the succession of time intervals).

Regarding claims 8 and 29, Figure 4C of Iryami provides for sets of records

corresponding to continuous successions of time intervals. (Claimed sets of records

corresponding to continuous successions of time intervals).

Regarding claims 21 and 22, Iryami discloses a processor belonging to the bit

error tester 100, Figure 2, unit 225. The bit error tester 100 have multiple network
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interfaces to which different types of networks may connect. See column 1 , lines 56-58.

(Claimed processor is located in a network element of the communications network, as

in claim 21, and processor for monitoring a communications path and which is located

in a network element of the communications network, which network element terminates

the communications path).

Regarding claims 37 and 40, Iryami discloses the control logic in the bit error

tester, see figure See figure 2. (Claimed control logic is located in a network element of

the communications network).

Regarding claim 38, Iryami discloses monitoring a communications path and

which is located in a network element of the communications network, which network

element terminates the communications path. See Figure 1

.

Regarding claim 39, Iryami discloses the bit error tester (claimed network

element) for carrying out performance monitoring in a communications network

comprising; control logic 225, memory 215 and comparator 220, these element in

cooperation provides the means for implementing the method of Iryami as discussed in

claim 1 above.

Claim Rejections - 35 USC § 103

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all

obviousness rejections set forth in this Office action:

(a) A patent may not be obtained though the invention is not identically disclosed or described as set

forth in section 102 of this title, if the differences between the subject matter sought to be patented and

the prior art are such that the subject matter as a whole would have been obvious at the time the

invention was made to a person having ordinary skill in the art to which said subject matter pertains.

Patentability shall not be negatived by the manner in which the invention was made.
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4. Claims 17, 18 and 19 are rejected under 35 U.S.C. 103(a) as being unpatentable

over Iryami.

Regarding claims 17, 18 and 19:

Claim 17 is a computer executable software code stored on a computer readable

medium for making a computer execute the method of claim 1

.

Claim 18 is a programmed computer, which stores computer executable program

code for making the computer execute the method of claim 1

.

Claim 19 is computer readable medium having computer executable software

code stored thereon, which code is for making a computer execute the method of claim

1.

Examiner take official notice that executing a method using a computer

executable software code stored on a computer readable medium (as in claim 17), or a

programmed computer, which stores computer executable program code for making the

computer implement a method steps (as in claim 18), or computer readable medium

having computer executable software code stored thereon, which code is for making a

computer execute a method steps, as in claim 19, are well known in the art. Since

official action is taken, it would have been obvious to a person of skill in the art at the

time the invention was made to implement his method using computer media so that the

method can be implemented using software so to reduce the cost and time required for

a hardware implementation.
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5. Claims 7, 9, 13, 15 and 16, 28, 30, 34 and 35 are rejected under 35 U.S.C.

103(a) as being unpatentable over Iryami in view of McGee et al, US 2003/0088542.

Hereinafter referred to as McGee.

Regarding claims 7, 9, 13, 15 and 16, 28, 30, 34 and 35 Iryami Does not disclose

manipulating selected records to reduce the amount of memory required to store the

records while intelligently degrading their accuracy, as in claim 7 and 28, designating

some records as primary records and others as secondary records; selecting sets of

secondary records corresponding to continuous successions of time intervals; and

merging the selected sets to form a merged record as in claims 9 and 30, and

monitoring the amount of memory required to store the records, and when the amount

of memory reaches a predetermined limit, selecting sets of records corresponding to

continuous successions of time intervals, and merging the selected sets to form a

merged record so as to reduce the amount of memory required to store the records as

in claims 13 and 34, and merging selected records to form a merged record with a

quality characterization of poor time and a duration equal to the sum of the duration of

the intervals associated with the merged records, as in claims 15 and 35, and selecting

a set of records corresponding to a continuous succession of time intervals and merging

the selected set to form a merged record provided the memory required to store the

merged record is less than the memory required to store the selected set of records as

in claim 16.
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However, McGee discloses in the same field of endeavor of approximating

monitored values for a network performance data storage, (paragraph [0082]), merging

plurality of data sets with reduced data storage requirements. See paragraph [0016].

It would have been obvious to a person of skill in the art at the time the invention

was made to merge the data records of Iryami in accordance with the merging method

of McGee so to reduce storage capacity (McGee [0082]). It would be also advantageous

to greatly reduce the number of calculations that are needed to produce useful records

for the network performance data (histograms). (McGee [0082]).

Allowable Subject Matter

6. Claims 31-33 would be allowable if rewritten to overcome the rejection(s) under

35 U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the

limitations of the base claim and any intervening claims.

7. Claims 10-12 and 14 are objected to as being dependent upon a rejected base

claim, but would be allowable if rewritten in independent form including all of the

limitations of the base claim and any intervening claims.

Conclusion

8. The prior art made of record and not relied upon is considered pertinent to

applicant's disclosure: See Form PTO-892.
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Any inquiry concerning this communication or earlier communications from the

examiner should be directed to AHMED ELALLAM whose telephone number is (571)

272-3097. The examiner can normally be reached on 7-5:30.

If attempts to reach the examiner by telephone are unsuccessful, the examiner's

supervisor, Chi H. Pham can be reached on (571) 272-3179. The fax phone number for

the organization where this application or proceeding is assigned is 571-273-8300.

Information regarding the status of an application may be obtained from the

Patent Application Information Retrieval (PAIR) system. Status information for

published applications may be obtained from either Private PAIR or Public PAIR.

Status information for unpublished applications is available through Private PAIR only.

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should

you have questions on access to the Private PAIR system, contact the Electronic

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a

USPTO Customer Service Representative or access to the automated information

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000.

AHMED ELALLAM
Examiner

Art Unit 2616
12/18/2007


